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Overview

* The Law Commission

 Electronic trade documents
* What is the project?
* The draft Bill

« Difficult issues
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What is the Law
Commission?

* An independent statutory law reform body at arm’s length from

government.

* We are not part of government, but we provide recommendations to

government for law reform.

* Consultation is at the heart of our process.
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Electronic trade documents

6L | Commission What is the project?

Reforming the law

* The UK Government has asked us to make recommendations to

remove the legal block to digitisation of trade documentation.

* Our remit is the law of England and Wales, but we are conscious

of international implications and developments.
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Reforming the law

* International trade is worth £1.153 trillion to the UK.

* Approximately four billion paper documents are used in the international trade industry
every year.
* Digitising trade documents could:
* Save costs
* Increase efficiency
* Increase security

¢ Benefit the environment.
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Reforming the law

* The special nature of certain documents used in international trade means that there

is a significance attached to possessing them.

* The law of England and Wales does not currently recognise the possibility of
possessing electronic documents. As a result, electronic trade documents can’t

function in law the same way as paper trade documents.

* The draft Bill sets out criteria to make certain types of electronic documents
possessable, and therefore capable of having the same legal function as their paper

counterparts.
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The test for whether an electronic document can be possessed

* |sita “trade document”?

* Falls within the list in clause 1(2)

* Isit an “electronic trade document?”
* Inelectronic form
* Contains the relevant information
* Exclusive control

* Divestible

* If these criteria are fulfilled, the electronic document can be possessed.
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Clause 1(2): A document is a “trade document” if it is—
(a) a bill of exchange,
(b) a promissory note,
(c) a bill of lading,
(d) a ship’s delivery order,
(e) a marine insurance policy,
(f) a cargo insurance certificate, or

(g) a warehouse receipt.
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Clause 1(3): An “electronic trade document” is a trade document that—
(a) is in electronic form,

(b) contains the information that would be required to be contained in the equivalent

trade document in paper form, and
(c) is held by means of a system that secures that—

(i) no more than one person has control of the document at any one time, and

(i) after the document is transferred from one person to another person, the

transferor no longer has control of it.
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Clause 1(4): A person has “control” of a document if the person is able to—
(a) use the document, and

(b) transfer or otherwise dispose of it.
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The test for whether the electronic trade document is possessed.

Clause 2(1): The person who has control of an electronic trade document is the

person who has possession of it for the purposes of any statutory provision or rule

of law.

Clause 2(2): Accordingly, for those purposes—

(a) Possession of the electronic trade document is transferred from one person

to another when the transferee gains control of it.
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The test for whether the electronic trade document is possessed.

Clause 2(2)(b): anything done in relation to the electronic trade document that corresponds to
indorsement of the equivalent trade document in paper form has the same effect in relation to the

electronic trade document as indorsement has in relation to the document in paper form, and

Clause 2(2)(c): anything else done in relation to the electronic trade document that corresponds to

something that could be done in relation to the equivalent trade document in paper form has the

equivalent effect in relation to the electronic trade document.
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Clause 3

(1) Atrade document in paper form may be replaced by an electronic trade
document, and an electronic trade document may be replaced by a trade
document in paper form, if the replacement document contains a statement
that it is a replacement document.

(2) Where a document is replaced under this section—
(a) the original document ceases to have effect, and

(b) all rights and liabilities relating to the original document continue to have
effect in relation to the replacement document.
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