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Lord Justice Popplewell :

Introduction

1.

This is an appeal arising from two amended arbitration awards of the same five
member GAFTA Appeal Board dated 1 April 2021 (collectively, ‘the Awards’), by
which it awarded damages to the sellers of two cargoes, one of lentils and one of
peas, for the buyers’ default following delivery to Mundra, a privately owned port
in Gujarat state in the north west of India.

Jacobs J granted the buyers leave to appeal pursuant to section 69 of the Arbitration
Act 1996 on the following question of law arising from the Awards:

“Where goods sold C&F free out are located at their discharge port on the date
of the buyer’s default, is “the actual or estimated value of the goods, on the date
of default” under sub-clause (c) of the GAFTA Default Clause to be assessed
by reference to

A) the market value of goods at that discharge port (where they are located on
the date of default); or

B) the theoretical cost on the date of default of (i) buying those goods FOB at
the original port of shipment plus (ii) the market freight rate for transporting
the goods from that port to the discharge port free out?”

The appeal was heard and dismissed by Cockerill J, who nevertheless granted
permission to appeal to this court.

The defendant was formerly called Glencore Agriculture BV, and is a Dutch
company in the well-known Glencore group engaged in international commodity
trading. | shall refer to them as ‘the Sellers’. The claimant is an Indian company
engaged at the material time in the business of sale and distribution of pulses in the
Indian market. | shall refer to them as ‘the Buyers’. The cargoes with which this
appeal is concerned were two of a larger number of cargoes which had been sold by
Glencore group companies to the Buyers as part of a continuing trading relationship
between them.

The facts
The following facts are taken from the Awards.

The two contracts were dated 20 January 2017 and were in identical terms save as
to quantity, price and commodity. The lentils contract was for 20,000 mt of
Canadian Crimson Lentils of Canadian origin in bulk, +/- 5 % at the Sellers’ option,
at US$600 per mt C&F free out Mundra. The peas contract was for 45,000 mt of
Canadian Yellow Peas of Canadian origin, +/-5% at the Sellers’ option, at US$339
per mt C&F free out Mundra. Payment under each contract was to be either by
letter of credit against documents at sight, or by cash against documents (‘CAD?’) at
the Buyers’ option. If the CAD option were exercised, payment was to be made 5
days prior to the vessel’s arrival at the discharge port, against presentation at the
Buyers’ bank of freight prepaid bills of lading made out to order and endorsed in
blank with the Buyers as the notify party, together with commercial invoice and
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10.

11.

12.

other specified documents evidencing the origin and quality of the goods. Each
contract had a bespoke “Non Payment Clause” which provided, amongst other
things, that in the event of non-payment, the Buyers agreed to the Sellers reselling
or transferring the goods to a new buyer, and would extend full cooperation to the
Sellers by way of providing documents and authorisation to the authorities
concerned to enable changes to the buyers’ details accordingly. “Free out”
connotes that the entire costs of discharge are for buyer’s account (as distinct from a
C&F contract simpliciter in which the seller bears the cost of discharge from hold to
the ship’s rail) as was confirmed by the express terms of the contracts. Demurrage
was to be for the Buyers’ account.

Each contract provided that all terms and conditions not conflicting with the express
terms of the contracts should be as per GAFTA Contract No 24. GAFTA Contract
No 24 has a default clause at Clause 25 which is common to many of the GAFTA
standard contract forms. So far as material it provides as follows:

“25. DEFAULT

In default of fulfilment of contract by either party, the following provisions
shall apply:

[a] The party other than the defaulter shall, at their discretion have the right,
after serving a notice on the defaulter to sell or purchase, as the case may
be, against the defaulter, and such sale or purchase shall establish the
default price.

[b] If either party be dissatisfied with such default price or if the right at [a]
is not exercised and damages cannot be mutually agreed, then the
assessment of damages shall be settled by arbitration.

[c] The damages payable shall be based on, but not limited to, the
difference between the contract price of the goods and either the default
price established under [a] above or upon the actual or estimated value of
the goods, on the date of default, established under [b] above.”

On 26 April 2017 the Sellers nominated the vessel RB LEAH (‘the Vessel”) under
both contracts and sought the Buyers’ declaration of payment method.

On 10 May 2017 the Sellers shipped 21,000 mt of lentils and 47,250 of peas on the
Vessel under bills of lading numbered 1-14.

On 18 May 2017 the Buyers declared CAD as the payment option for both the
cargoes.

On 30 and 31 May 2017 the Sellers sent the original shipping documents to their
own bank for prompt onward presentation to the Buyers’ bank. Copy documents
were provided directly to the Buyers the same day.

The Buyers did not pay for the goods 5 days before arrival of the Vessel at Mundra.
On 16 June 2017, 3 days before the ETA of Vessel at Mundra, the Buyers sent an
email proposing payment by the end of July, paying 4% interest, with discharge of
the goods without presentation of the bills of lading against a letter of indemnity.
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14.

15.

16.

17.

18.

19.

20.

The vessel arrived at Mundra on 19 June 2017. It appears from a message sent by
the Buyers on that day that the Sellers agreed to accommodate the discharge of the
cargo with a letter of indemnity in place of presentation of original bills of lading,
as they had on a previous cargo.

The cargoes were granted customs clearance on 20 June 2017.

On 23 June 2017, pursuant to a request from the Sellers the previous day, the
Buyers sent a letter addressed to the Sellers which is described in the Awards as a
letter of indemnity. It is not clear from the Awards whether there was a single letter
or one for each cargo, but nothing turns on that and I shall refer to it/them simply as
‘the LOI’. It recorded the Buyers’ request to the Sellers to discharge the cargo
“against buyers’ LOI” in order to mitigate demurrage exposure. It listed the bill of
lading details for the cargo or cargoes. It promised payment by the end of July. It
went on:

“Since cargo will need to be custom cleared for shifting cargo out of port due to
space shortage inside port, we hereby irrevocably and unconditionally confirm
that all cargo will be discharged and stored in custody of Mundra Port and no
delivery shall be taken by [the Buyers] or any party related to [the Buyers] or
representing [the Buyers] or acting on behalf of [the Buyers] against above
mentioned Bs/L unless written instructions are received from [the Sellers] after
cargo has been made with Original Bs/L having been submitted to vessel agent.

We irrevocably and unconditionally confirm to comply with the above conditions
and shall remain liable for all consequences for not adhering to the above.”

There is clearly something missing after the word cargo in the expression “after
cargo has been made”, which might be the word “discharge” or “payment”. | shall
return to the alternative possibilities below.

The peas and lentils were accordingly discharged, and placed into storage by the
Buyers in the custody of the port owners (‘Adani Port”), customs cleared.

Following discussions in July and August 2017 about allowing the Buyers further
time for payment for these and other cargoes purchased by the Buyers from
Glencore, on 8 September 2017 the Sellers set a payment deadline for all cargoes of
30 September 2017.

On 15 September 2017 the Buyers issued “no objection” letters to the customs
authorities in relation to 32,500 mt of the peas cargo, saying that they could not pay
for them and had no objection if the customs clearance documents were changed
into names of the Sellers’ nominees.

On 25 September 2017 there was a meeting between the parties in Delhi. In
relation to the 32,500 mt of the peas cargo which the Buyers said they no longer
wished to take, a washout agreement was signed, terminating the peas contract to
that extent, with the Buyers agreeing to pay compensation in the total sum of
US$967,500 in two instalments on 1 March and 1 September 2018.
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24,

25.

26.
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28.

29.

30.

The next day, 26 September 2017, Addenda were signed in respect of the lentils and
the remaining 15,000 mt of peas, giving the Buyers further time to pay. For the
lentils it was agreed that the Buyers would pay $518 per mt, amounting to some
86% of the price, “upon signature of the amendment, to be paid latest Oct 15 2017”;
and the balance in two further instalments of US$ 41 per mt on each of 1 May and 1
September 2018 against presentation of a corresponding invoice. For the remaining
15,000 mt of peas, the payment terms were identical save as to amounts, in this case
being US$309 per mt (amounting to some 91% of the price) as the first instalment
and US$15 per mt on 1 May and 1 September 2018. The Addenda listed the bill of
lading numbers and quantities for each cargo and further provided: “Each bill of
lading to be released after receipt of the corresponding first instalment”. The
Addenda provided that all the other terms of the contracts remained unchanged.

On 13 October 2017 the Buyers said that they would not be able to make the
payments when due on 15 October 2017, and now planned to make payments
between 3 and 20 November 2017.

On 18 October 2017, the Sellers demanded payment by 25 October 2017 at the
latest, making clear that time was of the essence and reserving the right to declare
the Buyers in default if payment of the first instalment under the Addenda was not
made by that date.

No such payment was made and on 25 October 2017 the Sellers’ local affiliate,
Glencore India, sent the Buyers a pro forma letter for the Buyers to present to Adani
Port, authorising the release of the cargo to the Sellers. On 26 October 2017 the
Buyers declined to provide such authority.

On 8 November 2017 the Government of India imposed an import tariff on peas of
50% with immediate effect.

On 9 November 2017 the Sellers declared the Buyers in default under both
contracts, claiming damages, of which details would be provided in due course.
The email(s) further notified the Buyers that it was the Sellers’ intention to Sell the
goods to a third party, and reminded the Buyers of their obligations under the Non
Payment Clause to cooperate in providing documents to enable the Sellers to do so.

The Buyers failed to provide authorisation for release of the goods to the Sellers
and on 18 December 2017 the Sellers commenced proceedings in the High Court of
Guijarat against the Buyers and Adani Port to obtain possession of the goods.

On 21 December 2017, the Government of India imposed an import tariff of 30.9%
on lentils with immediate effect.

On 2 February 2018 the Buyers eventually agreed to release of the cargo to the
Sellers, and a consent order in the Gujarat proceedings provided for the Sellers to
obtain possession of the goods.

On 7 February 2018, the Sellers sold the peas to an associated company in the
Glencore group, Agricore Commodities Ltd, for US$378 per mt on terms described
as C&F free out. On 9 February 2018 the lentils were sold to the same Glencore
associated company for US$431 per mt on the same terms.
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The Awards

31.

32.

The Buyers alleged that the Sellers were in breach of contract in various ways. The
Appeal Board rejected these arguments and there is no appeal from those findings.
The Appeal Board found that the Sellers had fulfilled their contractual obligations
in shipping conforming goods and presenting conforming shipping documents.

In relation to the Sellers’ claim for damages, neither party contended that the resale

price to Agricore Commodities Ltd was relevant, and neither party contended that
paragraph (a) of the GAFTA 24 Default Clause (“the Default Clause”) was
engaged. The Appeal Board found as follows. Damages fell to be assessed under
paragraph (c) of the Default Clause. The Buyers were in default in failing to pay
for the goods and were liable for damages for such default in accordance with the
Default Clause. The Buyers were also in breach of the Non Payment Clause in
failing to cooperate to enable the Sellers to obtain release of the cargoes from the
Adani Port warehouse until 2 February 2018. Accordingly 2 February 2018 was the
“date of default” for the purposes of paragraph (c) of the Default clause. The
“actual or estimated value of the goods on the date of default” for the purposes of
paragraph (c) of the Default Clause was the market value of the goods C&F free out
Mundra in bulk on 2 February 2018. The value of the goods on the domestic
market had “undoubtedly increased” since the imposition of the import tariffs but
damages were not to be assessed by reference to the internal domestic market value
in India. The Sellers had supported their case on the market value C&F free out
Mundra on 2 February 2018 by evidence of the market price FOB Vancouver and
the market rate of freight for carriage to Mundra, in each case on or about 2
February 2018. That gave a total of US$401.75 per mt for the lentils and
US$278.75 per mt for the peas. The Appeal Board accepted those figures as the
estimated value of the goods for the purposes of paragraph (c) of the default clause,
and awarded damages for the difference between that value and the contract price in
the sums of US$4,163,250 (lentils) and US$903,750 (peas). In addition, the Sellers
were awarded as damages the storage costs which they had to pay to the port
authority, and the legal costs of the proceedings brought to secure release of the
goods. The Board allowed the Buyers’ cross claim for the costs of discharging, in
the sum of US$259,814.90 on the grounds that “the goods were returned to Sellers
and resold by them”.

The Judgment

33.

34.

Jacobs J granted permission to appeal under s. 69 Arbitration Act 1996 on the
grounds that the question of law was one of general public importance and the
decision open to serious doubt, but went on to say that even if he had not taken that
view of public importance, he would have given permission on the grounds that the
decision was obviously wrong. In his view the Appeal Board should have valued
the goods by reference to the market price at the place where the goods were on the
date of default, and not by reference to the cost of a new shipment.

The Judge reached a different conclusion after hearing full argument. Her
reasoning can be summarised as follows, although I am no doubt failing to do it full
justice by attempting the summary. The formulated issue of law masked the real
economic issue in the case, which was who should benefit from the increase in
value of the goods on the domestic market caused by the imposition of the import
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35.

36.
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38.

tariffs. The decision of the Supreme Court in Bunge SA v Nidera BV [2015] UKSC
43 [2015] 3 All E.R. 1082 [2015] 2 Lloyd's Rep. 469, on a GAFTA default clause
in identical terms to that in clause 25 of GAFTA Contract 24, establishes the
following. The Default Clause addresses “the usual situation of a non-delivery or
non-acceptance of goods for which there was an available market” and must not be
construed so as to place the innocent party “in a far better position than if the breach
had not occurred” ([61] per Lord Toulson). “Sub-clauses (a) to (c) constitute an
elaborate, indeed a complete, code for determining the market price or value of the
goods that either were actually purchased [or sold] by way of mitigation or might
have been purchased [or sold] under a notional substitute contract” ([31] per Lord
Sumption). The second alternative, namely valuation under paragraph (c) of “the
actual or estimated value of the goods, on the date of default” assumes a sale or
purchase by the innocent party “under a notional substitute contract” on an
available market so as to provide “a surrogate for the valuation of the contract
goods” ([31] per Lord Sumption, & [59] per Lord Toulson). Paragraph (a) of the
default clause required the default price to be the sale price in the market where the
unaccepted goods are located on the date of default, here Mundra. However
paragraph (c) assumes a notional substitute contract on the same terms save as to
price on an available market so as to provide a surrogate for the valuation of the
goods.

The Board was faced with imperfect alternatives on the evidence: neither party
adduced evidence of C&F free out Mundra prices or values, and the Appeal Board
decided that the Sellers’ evidence “offered the better match”. In those
circumstances it was open to question whether the point of law as formulated for
the appeal arose, but since it was raised for decision, she would grapple with it.

There was obvious force in the Buyers’ submissions that (i) the value of the goods
at the date of default should naturally be read as their value as is where is on that
date; (ii) there is an artificiality in choosing the price of a notional replacement
purchase by the innocent sellers, rather than the price of a sale of the goods which
are wrongfully left in the innocent sellers’ hands; (iii) the Appeal Board’s approach
measures cost, not value, ignoring the profit element in a C&F sale/purchase; and
(iv) the Board’s approach measures value, in real terms, over a month after the
default date when the notional replacement goods would have arrived at Mundra.
However the methodology in paragraph (c) of the Default Clause is not the same as
that in (a). Bunge v Nidera provides “at the very least a strong steer” that the value
is to be taken by reference to a notional substitute contract on the same terms. None
of the other authorities relied on by the Buyers afford any support for a different
approach.

One way or another, one of the parties comes away with a “windfall”. Given that
the Buyers are responsible for the problem in the first place, it cannot be said to
make a nonsense of the analysis for them not to be the party who reaps the benefit
of that windfall.

The Board therefore made no error of law but was merely faced with two imperfect
proxies for the value based on a substitute C&F contract. The Sellers advanced no
C&F prices and sought to use an FOB price plus freight as a proxy. From the
Buyers’ point of view their evidence advanced as to the price on the domestic
market was rejected by the Board as imperfect because it did not identify quantities
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or qualities for the goods being referred to. Had the Board had clear evidence of the
value of a substitute cargo at Mundra on the date of default “there is no reason to
think that they would not have accepted that”. As it was, however, the Board did
the best it could with the evidence and the argument that it made an error of law
was not made oult.

The Arguments

39.

40.

41.

42.

43.

44,

Before us the Buyers’ argument can be summarised as follows. As a matter of
construction, paragraph (c) of the Default Clause requires valuation “as is where is”
on the date of default. In a case of a buyer’s default by non-acceptance of the
goods, “the goods” in paragraph (c) means the specific goods left in the innocent
seller’s hands as a result of the buyer’s breach. Paragraph (c) envisages a notional
mitigation sale, just as paragraph (a) is concerned with an actual mitigation sale.
Since on the default date the peas and lentils were customs cleared in Mundra, their
actual or estimated value fell to be determined by a notional sale on the domestic
market in India of such goods in bulk, customs cleared.

These conclusions are supported by the authorities, in particular Aryeh v Lawrence
Kostoris & Son Ltd [1967] 1 Lloyd’s Rep 63; Cerealmangimi SpA v Alfred C
Toepfer (“The Eurometal ”) [1981] 1 Lloyd’s Rep 337; and Pagnan & Fratelli v
Lebanese Organisation for International Commerce (“The Caloric”) [1981] 2
Lloyd’s Rep; Bem Dis A Turk Ticaret S/A TR v International Agri Trade Co Ltd
(“The Selda”) [1999] 1 Lloyd’s Rep 729; and by the dicta in Bunge v Nidera about
a notional substitute contract, which support the Buyers’ argument rather than the
conclusion of the Judge. The notional contract must be a notional sale by the
innocent party to an alternative buyer of the specific ascertained goods wrongfully
left in its hands.

This is reinforced by the terms of the Non Payment Clause which expressly
contemplates that upon non-payment/non-acceptance, the Sellers’ remedy will be
by way of a sale of the goods where they are.

Moreover, the logic of the Board taking the default date as the date on which the
goods were first available to the Sellers for resale is that such a resale is to be used
to measure their loss arising from the default.

The measure of loss adopted by the Board was wrong because it measured cost not
value. In order to use cost as a proxy, it would be necessary to factor in the increase
to the price so obtained to reflect (a) an element of profit for the seller and (b) the
fact that these goods in the hands of the Sellers were more valuable than goods
received C&F free out Mundra because they were customs cleared. Moreover, the
Board’s method did not measure value on the default date but, at best, over a month
later when goods purchased by such method would have arrived in Mundra.

There was no place for the Judge’s “windfall” analysis in the assessment of
damages. Damages are compensatory, and the Buyers would not receive a
“windfall” if the effect of the tariff impositions was that the Sellers’ loss was
reduced by the date at which damages fell to be assessed, any more than if the value
had increased as a result of other market factors.
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45.

46.

The Sellers’ arguments can be summarised as follows. There was no error of law in
the Board’s conclusion that the actual or estimated value of the goods on the date of
default was the market value of the goods C&F free out Mundra in bulk on or about
the date of default. A C&F contract is a contract for the sale of documents
representing the goods; neither party was obliged to import or procure the import of
goods into India (Bangladesh Export Import Co Ltd v Sucden Kerry SA [1995] 2
Lloyd’s Rep 1). The common law measure of damages for non-acceptance under s.
50(3) Sale of Goods Act 1979 where there is an available market is the “current or
market price at the time when the goods ought to have been accepted...” and such
market or current price is based on a notional substitute contract entered into on the
same terms as the unfulfilled contract save as to price. The words “actual or
estimated value of the goods” in paragraph (c) of the Default Clause cover the same
territory as s. 50(3) of the 1979 Act but do not cover every other consideration
which may be relevant to determine the injured party’s loss (per Lord Sumption at
[32] of Bunge v Nidera). In this case the Buyers did not seek to argue that the
increase in the value of the goods as a result of the customs clearance and
imposition of tariffs fell to be taken into account outside the mechanism of
paragraph (c), and the normal paragraph (c) and common law value is to be taken,
namely on the basis of a notional substitute contract on identical terms save as to
price. This was the legal test applied by the Appeal Board who made no error of
law.

The Board’s finding as to that value cannot properly be challenged. It cannot be
challenged on the basis that the Board was wrong to reach the factual conclusion on
the evidence; it can only be challenged if the heavy burden is discharged of
showing that there must have been a failure to apply the correct test because the
conclusion is necessarily inconsistent with the application of the correct legal test:
Sylvia Shipping Co Ltd v Progress Bulk Carriers Ltd (“The Sylvia”) [2010]
EWHC 542 (Comm) [2010] 2 Lloyd’s Rep 81.

Analysis

The Question of Law

47.

The question of law as framed, for which leave to appeal was given, might at first
sight appear to ask an entirely theoretical question about C&F contracts generically,
without reference to the facts of this case. If so understood, it is perplexing,
because in a typical C&F contract the buyers will have to pay for and take up the
documents before discharge. That is so because one of the documents will be the
original bill of lading which the vessel will require to be presented by the buyers as
a condition of permitting the buyers to take delivery from the vessel. The reference
to “goods located at their discharge port” in the question as framed would therefore
be confined to goods on the vessel at the discharge port prior to discharge. The
Buyers’ argument, however, and the argument before the Judge, proceeded on the
basis of the facts of this case, as found by the Board, involving the goods having
been discharged pursuant to the LOI and being customs cleared and stored in a
warehouse at the date of default. In the course of argument, | suggested that the
framed question of law was to be understood as asking what the proper measure of
damages was under paragraph (c) of the Default Clause in the factual circumstances
as found by the Board. Mr Karia KC, after some hesitation, agreed. Mr Collett KC
disagreed and submitted that it was a pure question of law premised on a C&F
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contract; and that in the absence of any application to amend, that was the question,
and the only question, which fell to be resolved on the appeal.  This dispute
assumes considerable significance in the context of what | have concluded is the
issue at the heart of this case, which is whether the contract between the parties at
the default date, amended as it was by the LOI and Addenda, is the contract to
which the proper measure of damage under paragraph (c) of the Default Clause
must be applied. | shall return to the dispute as to the scope of the question of law
for which leave to appeal was granted below. Before doing so it is necessary to
address first the correct interpretation of paragraph (c) of the Default Clause and
secondly the nature of the contractual bargain between the parties on the default
date, on the facts found by the Appeal Board.

Construction of paragraph (c) of the Default Clause.

48.

49,

| start by considering the assistance which is to be derived from the decision of the
Supreme Court in Bunge v Nidera. The claim in that case was by a buyer for
damages caused by a seller’s anticipatory breach in cancelling an FOB contract
which incorporated a GAFTA default clause in materially the same terms as that in
the present case. The anticipatory breach consisted of cancelling the contract at a
time when it was not certain that a prohibition on export from the loading port
would persist so as to prevent performance at the end of the performance window.
However, the prohibition did in fact persist, so that the sellers would have been
entitled to cancel at the performance date. If the principles articulated in Golden
Strait Corpn v Nippon Yusen Kubishika Kaisha (“The Golden Victory”) [2007]
UKHL 27 12 [2007] AC 353 applied, the buyers therefore suffered no loss. Two
questions fell for decision in the Supreme Court. One was whether the Golden
Victory principle applied to a single contract of sale, rather than a period
charterparty which was the contract in The Golden Victory case itself. The
Supreme Court answered this question in the affirmative. The second question was
whether paragraph (c) of the GAFTA default clause excluded The Golden Victory
principle. The Supreme Court held that it did not. In the course of addressing and
answering this second question, the judgments of Lord Sumption and Lord Toulson,
with each of which the other Justices agreed, considered in some detail the
construction and working of paragraph (c) and its relationship with the measure of
loss recoverable at common law, and under the provisions of s. 50 and 51 of the
Sale of Goods Act 1979. What was said on that subject was therefore obiter but of
considerable weight as guidance as to the meaning and operation of the clause.
What was said was in the context of a defaulting seller, so that the concepts of a
mitigation contract and a notional substitute contract were of a contract of purchase
by the buyer. However because what was said was advanced by way of general
principle, the dicta can be transposed to the context of the present case where the
default is by the Buyers not the Sellers, so that a mitigation contract or a notional
substitute contract is a sale by the Sellers.

The following statements of principle are of direct assistance in this case. The
fundamental principle of the common law measure of damages is the compensatory
principle which requires that the injured party is, so far as money can do it, to be
placed in the same situation with respect to damages as if the contract had been
performed: Lord Sumption at [14] The fundamental compensatory principle makes
it axiomatic that any method of assessment of damages must reflect the nature of
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50.

51.

52.

the bargain which the innocent party has lost as a result of the breach: Lord Toulson
at [85]. In this, sections 50 and 51 of the Sale of Goods Act 1979, like the
corresponding principles of the common law, are concerned with the value of the
goods or services which would have been delivered under the contract, not with the
value of the contract as an article of commerce in itself: Lord Sumption at [21].
Paragraph (c) of the Default Clause covers the same territory as sections 50(3) and
51(3) of the Sale of Goods Act 1979 (Lord Sumption at [32]), which themselves
treat as the prima facie measure of loss the common law compensatory measure
where there is an available market, which is the difference between the contract
price and the price which would have been agreed under a notional substitute
contract assumed to have been entered into in its place on the date of breach at the
market rate but otherwise on the same terms: Lord Sumption at [14], [31], [32] and
Lord Toulson at [78]-[79], [87]. However, paragraph (c) departs from this measure
to the extent that the words ‘“actual or estimated value” contemplate that the
assessment may be made by reference to the market price of different but
comparable goods, for example goods of a different origin or shipment date: Lord
Sumption at [28(4)].

Mr Karia KC submitted that the statements about a notional substitute contract were
confined to cases of anticipatory breach, which, as Lord Sumption observed at [13],
give rise to particular problems of legal analysis when it comes to the assessment of
damages. However, it is impossible to read the passages in question as so limited.
The judgments address the particular problems of anticipatory renunciatory breach,
concluding that the common law and Sale of Goods Act measure treats the loss as
calculable on the date of performance, not the earlier date of accepted renunciation,
but that because there arises a duty to mitigate as soon as the renunciation is
accepted, it will in practice be the market price at this earlier date which is
determinative; whereas by contrast paragraph (c) of the default clause ties the
measure of loss to the market price at the date of performance, not the earlier
accepted renunciation date: see Lord Sumption at [17] and [28(1),(3)]. The
paragraphs | have cited above addressing a notional substitute contract as a
surrogate are part of the more general reasoning applicable to cases of actual
breach.

At paragraph [31] Lord Sumption explained that the default clause (apart from
paragraph (d) which related to additional expenses), was concerned only with the
question as to what was the relevant market price or value of the goods for the
purposes of assessing damages. As such “Sub-clauses (a)-(c) constitute an
elaborate, indeed a complete, code for determining the market price or value of the
goods that either were actually purchased by way of mitigation or might have been
purchased under a notional substitute contract.” It is clear from the context of these
remarks that these two formulations were reflective of sub paragraph (a) and (c)
respectively i.e. that the actual purchase by way of mitigation was the transaction
with which paragraph (a) was concerned and that goods “which might have been
purchased under a notional substitute contract” was the measure adopted by
paragraph (c). Contrary to Mr Karia’s submission, paragraph (c) is not concerned
with an identical transaction to that with which paragraph (a) is concerned.

This is entirely consistent with principle. The Default Clause is concerned to
provide a measure of certainty in fixing the damages suffered by the innocent party
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for his loss of bargain, whilst adhering to the compensatory principle. The loss of
bargain at the default date will be measured by reference to a notional substitute
contract entered into on that date on identical terms save as to price. That is how
the value of the goods is to be ascertained which when compared with the
contractual price will reflect the loss of bargain.

It is inherent in this approach, and as Lord Toulson said in terms at [85] in Bunge v
Nidera axiomatic to the compensatory principle, that the assessment of damages
must reflect the nature of the bargain which the innocent party has lost. That
involves an examination of the parties’ bargain as it existed at the date of default. If
the contract has been varied at that date from the terms originally agreed, it is a
notional contract on those varied terms, save as to price, which must be taken as the
substitute. Only by doing so is it a true substitute, and only by doing so is the loss
calculated as a loss of bargain: the bargain which the innocent party has lost is the
contract as varied at the date of default. To the extent that any different loss flows
from the terms originally agreed, that is the result of the agreement to the variation,
not the default of the defaulting party.

Mr Karia’s argument fails to give effect to these principles. Mr Karia submits that
in all cases of a C&F sale the value on the default date is to be measured by
reference to a sale of the landed goods at the port of destination. However if a
buyer defaults whilst the goods are afloat and there is an existing market for a sale
of the same goods afloat on the same C&F terms, that is the measure of the seller’s
loss of bargain because whether or not it chooses to do so, that is the available
market in which it can crystallise its loss. By contrast a sale as is where is of
discharged goods at the discharge port does not reflect his loss of bargain because
in a standard C&F sale his bargain did not involve owning discharged goods at the
destination. The difference not only involves the costs of discharge but will often
include demurrage, which is typically for a C&F buyer’s account.

Of course there may be cases where under the common law compensatory principle
and s. 50(2) of the Sale of Goods Act, for which s. 50(3) provides a prima facie but
not definitive measure, the innocent sellers’ loss under a C&F contract is to be
measured by reference to a sale of the goods once landed because such a sale is the
most reasonable mitigation of loss and/or because there is no market for the goods
afloat in a substitute C&F sale. The Default Clause accounts for such cases:
paragraph (a) caters for when a mitigation sale takes place; and paragraph (c)
assumes the availability of a notional substitute contract, but with the latitude
recognised by Lord Sumption at [28(4)] of Bunge v Nidera that the value may be
“estimated” by reference to a different contract. If the different contract is one for
sale of goods post discharge, the value must be adjusted to reflect the fact that the
sellers’ price in his C&F contract was in respect of goods which were undischarged
and for which the C&F buyer would have to pay the discharge expenses and,
usually, bear any discharge port demurrage, which the as is where is buyer of
landed goods does not have to factor into his price. If the seller has borne these
costs himself, they can be claimed separately as expenses (outside the framework of
paragraph (c)), but not if the goods have been discharged at someone else’s
expense. Mr Karia’s suggested blanket rule, that an as is where is sale at
destination is the measure in all cases, involves comparing apples with pears, and is
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not a measure of loss of bargain. It offends, rather than gives effect to, the
compensatory principle.

Mr Karia argued that the sale contemplated in paragraph (c) must be a sale in the
same market as the sale contemplated by paragraph (a), but | see no reason why that
should be so. Paragraph (a) is concerned with a sale made by way of mitigation,
and the market in which that mitigation sale is made turns upon what is reasonable
in the particular circumstances of the case. It may be reasonable to sell against the
buyer in a different market. By contrast paragraph (c) is addressing itself to a
notional substitute sale which, subject to the latitude to which Lord Sumption
referred at [28(4)]] of Bunge v Nidera, is the contractual market. There is nothing
in either the language or scheme of the Default Clause to support Mr Karia’s
argument.

Mr Karia’s reliance on the fact that the Non Payment Clause envisages a resale, as
is where is, is also, in my view, misplaced. That clause imposes additional
obligations on the Buyers to facilitate such a resale, which, if breached may give
rise to a claim for damages outside the scope of paragraph (c). If there had been a
continually falling market, the Sellers in this case could have claimed their damages
by reference to the market rate in November as a date of default, under paragraph
(c), and additional damages in respect of the further fall in value because the breach
of the Non-Payment clause prevented them from being able to realise the November
value in a sale in the Indian market. The existence of such an additional claim does
not dictate that paragraph (c) damages are to be determined by reference to a sale as
is where is.

The authorities upon which Mr Karia relies do not support any different conclusion.

In Aryeh v Lawrence Kostoris, Diplock LJ said at p 71: “I would accept that where,
to the knowledge of both buyer and seller, goods are bought c.i.f. or f.0.b. for
shipment to a particular market (in this case Iran), the relevant values to be taken
into consideration are the values of the goods upon that market upon arrival there”
However that was said in the context of the buyer’s claim in that case for breach of
warranty of quality under an fob contract of purchase. In such a case the goods are
accepted and so the loss of bargain is to be determined by reference to the market at
the place where the goods are accepted. The dictum casts no light on the principles
applicable to the GAFTA Default Clause in the case of a buyer’s non-acceptance,
which are to be found in Bunge v Nidera.

In The Eurometal buyers defaulted under a contract for delivery of barley in bulk
cif one safe port west coast Italy at $132 per tonne. Demurrage was, unusually, for
the sellers’ account under the contract of sale. When the vessel arrived the buyers
declined to accept delivery on the grounds that it was infested with weevils. There
was a delay resulting in demurrage being incurred before the buyers rejected the
documents. The dispute as to whether the buyers or the sellers were in default was
resolved against the buyers. The sellers sought bids and sold the cargo, then on
board the vessel at La Spezia, to SIAT for $114 per mt free out La Spezia with an
option, which SIAT exercised, to take delivery at Venice for an additional $2 per
mt. SIAT also agreed to pay the accrued demurrage of $55,066, plus any further
demurrage accruing at Venice, which amounted in all to $63,838, with the result
that the effective price to SIAT, as found in the award, was $126 per mt. The
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sellers claimed the difference between the contract price of $132 and the SIAT price
of $116. The claim succeeded before the GAFTA Board of Appeal, but was
reduced on appeal by Lloyd J to reflect the difference between the contract price of
$132 and a price of $126. $126 was not only the effective resale price paid by
SIAT, but was also expressly found by the Board to be the market price at La
Spezia of the goods where they lay on the vessel. There was a GAFTA default
clause, in different terms to that in the present case, but which limited the damages
recoverable to “the difference between the contract price and the market price (or its
equivalent as found by the Arbitrators or Court of Appeal) on the default date.” It
made no difference on the facts of that case whether the loss was measured by
reference to the adjusted resale price, or the market price, both being determined by
the Board to be $126. Lloyd J’s decision, however, was founded on the Board’s
finding of the market price being $126 per mt. The market price being referred to
was for goods where they lay on the vessel, at La Spezia.

Mr Karia relies upon the decision as determining the relevant market for goods
under the GAFTA default clause as being that for the goods where they are at the
date of default. However there is nothing in that case which identifies how the
Board reached its finding as to the market value of the goods lying on the vessel at
La Spezia. The finding that the market price was $126 was entirely consistent with
that being the equivalent of a notional substitute cif contract price. Where goods
are afloat at the discharge port, one would expect such valuation by reference to a
substitute contract to coincide with the price which a buyer was in fact prepared to
pay for the goods afloat, adjusted to reflect any difference in the terms of the resale.
It does not follow that the same applies to goods landed and customs cleared, where
such equivalence cannot be presumed. The case lends no support to the proposition
that when goods have been landed the proper measure is always that of a resale as is
where is.

Mr Karia relied upon The Caloric, another decision of Lloyd J, which involved a
default clause containing wording materially identical to paragraph (c), for the
proposition that where goods have been appropriated to a contract, it is those
specific appropriated goods which fall to be valued under paragraph (c), not generic
goods of the same description. That was a case of default by sellers under a cif
Beirut contract in failing to present shipping documents. The proposition does not
assist Mr Karia’s argument. The argument which was rejected was that the default
clause could be interpreted simply by reference to goods of the same description
which were available to the buyers from a substitute seller, Nidera, but on terms
which did not involve the same shipment position, which would have resulted in a
much later arrival at Beirut. That provides no guidance, however, on how the
Default Clause is to be applied to valuation of the actual appropriated goods at the
date of default. On that question the Appeal Board had awarded nominal damages
on the basis that although the market value could not be precisely estimated, it was
less than the contract price. In a passage at p. 678 col 1 Lloyd J discussed the ways
in which the Board might properly have reached their conclusion as to the market
rate (which were obviously not patent from the Award); one was by reference to
their landed value, which would have had to have been reduced to take account of
the demurrage which would be payable by reason of Beirut being closed by
hostilities; another was by reference to the evidence of the of the price available for
purchase from the substitute seller, Nidera, but with an adjustment for the fact that
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the goods were in a different shipment position and would have involved less or no
demurrage by the time they arrived at Beirut with the reopening of the port. The
latter would have been in accordance with the principles in Bunge v Nidera as
valuing the goods by reference to a notional substitute purchase contract, but with
the latitude permitted by what Lord Sumption said at [28(4)].

The Selda involved a sale of tapioca C&F Turkey. Before the cargo was shipped,
an import ban was imposed and the buyers repudiated the contract. The claim by
the sellers was for the costs of cancelling the contract of carriage. The issues were,
first, whether such wasted expenditure was recoverable as damages under s. 50(2)
of the Sale of Goods Act 1979; and secondly, if so, whether such a claim was
excluded by the GAFTA default clause on the basis that the clause excluded claims
for wasted expenditure. This court held that the wasted expenditure was
recoverable under s. 50(2) and was not excluded by the GAFTA default clause.
When dealing with the first issue, Hirst LJ, giving the leading judgment, referred at
p. 732 to an argument by counsel for the buyers that the arbitrators had not found
that there was no available market, and her reliance in that respect on the dictum of
Diplock LJ in Aryeh to which | have referred. Hirst LJ rejected the argument, on
the basis that it was implicit that there was no available market in the tribunal’s
finding that Turkey had prohibited imports. Mr Karia’s submission as to the
support he derived from this case was, in effect, that Hirst LJ’s recording of
counsel’s reference to Diplock LJ’s dictum in Aryeh constituted approval of the
Aryeh dictum as determining the test for an available market, in the context of a
buyer’s non-acceptance under a cif contract. This is put more weight on the
passage in Hirst L)’s judgment than it will bear. All Hirst LJ was saying was that
the tribunal had found there was no market because import into Turkey was
prohibited. That would have precluded the existence of a market, whether the
market was defined by reference to resale of goods in Turkey (which in that case
were not yet appropriated not even having been loaded) or by reference to a
notional substitute contract C&F Turkey. The issue which is currently under
consideration did not arise and was not addressed. Hirst LJ was merely recording
counsel’s submissions.

The contractual terms on the date of default

64. The notional substitute contract which is required to be posited for the purposes of

paragraph (c) of the Default Clause is one which is on the same terms as the parties’
contract, save as to price, at the date of default. The date of default in this case was
held to be 2 February 2018 and there is no challenge from either side to that finding.
In fact there were two relevant defaults by the Buyers; the first was a failure to pay
for the goods which was accepted by the Sellers as terminating the contracts on 9
November 2017. The second was the breach of the Non Payment clause by failing
to enable the Sellers to regain control of the goods until 2 February 2018. The
Sellers might have sought to claim their loss of bargain under paragraph (c) at the
November default date, and any additional loss by reference to the breach of the
Non Payment clause outside the terms of paragraph (c), but they chose not to do so,
and 2 February 2018 must be taken as the default date for the purposes of the
application of paragraph (c). What then was the nature of the contract between the
Sellers and Buyers at that date?
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The effect of the LOI was that the parties had agreed that the goods should be
discharged from the Vessel, customs cleared, and stored ashore by the Buyers in a
warehouse, subject to a contractual undertaking from the Buyers that they would
not take the goods out of the warehouse without the Sellers’ written consent.
Payment therefor was to be in instalments, with the first instalment being for the
majority of the price, but leaving two further instalments which were to be paid on
1 March and 1 September 2018. Those later instalments were unsecured, because
the Addenda provided for the whole cargo to be released upon payment of the first
instalment. Property in the goods remained with the Sellers under the C&F contract
terms, and remained with the Sellers under the Addenda until payment of the first
instalment under the Addenda; the agreement to release the whole cargo against the
first instalment indicates an intention that property in the whole cargo should at that
point of time. By contrast, risk had passed to the Buyers on shipment and the goods
remained at Buyers’ risk in the warehouse.

The court invited submissions as to what could be inferred from the terms of the
Awards as to what happened to the original bills of lading on discharge.

Mr Collett submitted as follows. The goods were discharged against delivery letters
of indemnity issued by the Buyers to the shipowners. In the ordinary way, the
letters of indemnity would have requested delivery be made to the Buyers (although
the actual terms of the letters of indemnity are not in evidence). The Court can infer
that at all relevant times up to the date of default (which was the date of the consent
order which enabled the goods to be released from storage), the bills of lading were
either in the possession of the Sellers or held to the Sellers’ order (as the CAD
payment terms envisaged presentation of documents at Buyers’ bank, but until
payment the Buyers’ bank would hold the documents to the Sellers’ order). The
terms of the Addenda included the wording “each bill of lading to be released after
receipt of the corresponding first instalment” and “All other terms and conditions of
the above mentioned contract remain unchanged, including arbitration clause and
governing law.” Discharge against such letters of indemnity was essentially a
provisional act pending the Buyers’ payment, so far as the contracts were
concerned. Physically it was performed by the Buyers, who incurred the costs
awarded to them in the Awards. Upon payment of the first instalment and
corresponding release of the bills of lading to the Buyers, in accordance with the
Addenda, for the purposes of the contracts the Buyers would be treated as having
taken delivery of the goods from the Vessel/shipowners. The LOI refers to the
Buyers’ undertaking not to take delivery until the original bills had been submitted
to the vessel’s agent. That indicates that the goods were held ashore to the Vessel’s
order, with the bills of lading retaining their function of controlling possession of
the goods.

Mr Karia submitted that it is not correct that the goods were “held ashore to the
Vessel’s order”. Rather the removal of the goods from the warehouse in Mundra
was subject to the consent of the Buyers and Sellers. The only letter of indemnity
referred to in the Awards is the LOI issued by the Buyers to the Sellers under the
sale contracts. That is not a letter of indemnity issued by the charterer of the Vessel
(presumably, the Sellers) to the shipowners to secure discharge without presentation
of the original bills of lading. Absent such a letter of indemnity, for which there is
no evidence, the only way the goods could have been discharged from the Vessel is
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against presentation to the vessel’s agent of the original bills of lading by or on
behalf of the Sellers. The correct inference is that that is what happened: the goods
were discharged from the Vessel against presentation of the original bills of lading
to the vessel. The words, “after cargo has been made with Original Bs/L having
been submitted to vessel agent” in the LOI means after discharge of the cargo has
been made, and refer to the presentation of the bills of lading to obtain discharge of
the cargo on or soon after 23 June 2017. The meaning of that sentence as a whole is
that, even after the cargo has been discharged from the Vessel (against presentation
of the original bills of lading), the Buyers will not take delivery of the cargo from
the warchouse “unless written instructions are received from [the Sellers]”. 1t is
correct that the addenda refer to “Each bill of lading to be released after receipt of
the corresponding first instalment payment” but that is a reference to the quantity of
goods set out against each bill of lading listed in the second paragraph of the
addenda, not the documents themselves. This provision allowed the Buyers to pay
for each bill of lading quantity separately and sequentially, if it wanted to take
partial deliveries before the deadline of 15 October 2017.

. Mr Karia’s submissions are to be preferred. Not only is there no reference in the

Awards to a letter of indemnity being provided to the Vessel’s owners to secure
discharge, but the terms of the Award are also inconsistent with the goods in the
warehouse after discharge being held to the Vessel’s order. Paragraphs 3.26 of the
lentils Award and 3.29 of the peas Award refer to a proforma letter which Glencore
India sent to the Buyers for the Buyers to send to Adani Port to authorise the release
of the cargo to the Sellers. Had the goods been held to the order of the shipowners,
the authority for release would have come from the shipowners, not the Buyers.
Moreover, the Award records that the proceedings brought by the Sellers in the
High Court of Gujarat to obtain possession of the goods named only the Buyers and
Adani Port as the respondents; had the goods been being held to the order of the
shipowners, they would have to have been joined to obtain release. Further, the
terms of the LOI only make sense if the missing word is “discharge” in the sentence
“after cargo [discharge] has been made with Original Bs/L having been submitted
to vessel agent”. The only possible alternative is “payment” but that would
envisage that the Sellers held the original bills after discharge, had to endorse them
to the Buyers in return for payment, requiring Buyers then to present them to the
vessel’s agent. The only possible reason for requiring them to be presented to the
vessel’s agent after discharge would be to discharge any continuing liability under a
letter of indemnity which had been given to the Vessel in return for discharge. If
such a letter of indemnity had been provided by the Buyers to the shipowners there
would be no commercial purpose in requiring the Buyers to do this before the
Sellers could be required to give consent to release of the goods; equally if a letter
of indemnity had been provided to the shipowners by the Sellers, there would be no
commercial purpose in the Sellers having to endorse them to the Buyers and get the
Buyers to present them to the shipowner in order to terminate their liability under
the letter of indemnity when they could simply do so themselves as continuing
holders.

The obvious inference is that the bills of lading ceased to be documents of title
becoming “accomplished” or exhausted upon delivery against them of the goods to
the persons entitled to delivery, i.e. the Buyers: Barber v Meyerstein (1870) LR 4
HL 317.
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At the date of default, therefore, the contract between the parties had ceased to be a
C&F contract. It was not quite equivalent to a contract for sale ex warehouse
because the risk in the goods had passed to and remained with the Buyers. But it
was otherwise an ex warehouse sale of the specific goods stored there on instalment
payment terms. A similar position arose in Leigh and Sillavan Ltd v Aliakmon
Shipping Co Ltd [1986] 1 AC 785, in which a contract for steel coils C&F free out
Immingham had been varied by an exchange of letters as a result of the buyers’
inability to pay. In that case the bills of lading were provided to the buyers and the
goods discharged at Immingham on terms that despite such transfer the sellers
reserved the right of disposal of the goods, the buyers would present the bills so as
to take delivery from the vessel, customs clear and store the goods, and the goods in
storage were to be held to the sole order of the sellers. At p. 809C Lord Brandon
said:

In the events which occurred, however, what had originally been a usual kind of c.
and f. contract of sale had been varied so as to become, in effect, a contract of sale
ex warehouse at Immingham. The contract as so varied was, however, unusual in
an important respect. Under an ordinary contract of sale ex warehouse both the risk
and the property would pass from the seller to the buyer at the same time, that time
being determined by the intention of the parties. Under this varied contract,
however, the risk had already passed to the buyers on shipment because of the
original C & F terms, and there was nothing in the new terms which caused it to
revert to the sellers.”

Similarly, in this case the contracts had become contracts for the sale of the specific
goods ex warehouse Mundra, subject to the same qualification in relation to risk,
and on the instalment payment terms set out in the addenda.

The proper measure under paragraph (c) in this case

73.

74.

It follows that the value of the goods under paragraph (c) falls to be measured by
reference to a notional sale of the goods in bulk ex warehouse Mundra on 2
February 2018 on instalment payment terms as per the Addenda but with risk
passing to the buyer at the date of contract. This is almost, but not quite, the answer
contended for by the Buyers in alternative A of the framed question of law, but on a
different basis from that primarily advanced by Mr Karia on their behalf. Mr Karia
ultimately adopted it as an alternative, albeit hesitantly. His hesitation was
explained to be because the Buyers were confident about their submissions on the
application to paragraph (c) to a typical C&F free out contract, submissions which |
have been unable to accept.

Mr Collett further submitted that the Appeal Board held in para.7.36 of each Award
that the terms of the contracts were C&F free out Mundra and that was a finding as
at the date of default. The Buyers had never argued otherwise or suggested that the
contracts had been varied. In those circumstances, regardless of whether the facts
found in the Awards might have supported an argument of variation, the appeal
must proceed on the basis that the contracts were on C&F free out terms at the date
of default. Mr Karia initially conceded that this was the effect of the Awards, but
ultimately withdrew the concession, again with some hesitation.
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In my view paragraph 7.36 of the Awards cannot sensibly be read as containing any
finding that the contract had not been varied from its original terms at the date of
default and remained at that date a contract on terms C&F free out Mundra. It does
not purport to be addressing the status of the contractual arrangements at the date of
default, but merely contains the legal conclusion that the appropriate measure of
loss under the GAFTA Default clause is by reference to a C&F free out contract.

The legal conclusion as to the correct measure of damage must be addressed to the
findings made in the Award about the LOI, discharge, customs clearance, storage
and amendment to payment terms, all of which are quite inconsistent with the
contract in February 2018 remaining one of sale C&F free out Mundra, in which the
Sellers’ obligations would be to ship conforming goods and tender conforming
documents.

This also disposes of any question of “windfall” playing any part in the assessment
of damages by reference to the fact that the goods were more valuable when
customs cleared, after the imposition of the import tariffs, than they were before
then. The increase in the value of the goods by reason of their being customs
cleared was simply the consequence of the contract being varied to become one for
delivery of customs cleared goods ex warehouse. That was a result of the
contractual variation reflected in the LOI on 23 June 2017. If customs cleared
goods became more valuable by reason of tariff impositions by the date of default,
that is a consequence of the contractual bargain, as varied. It does not provide any
“windfall” to the Buyers by reason of the assessment of damages taking place on
the default date, which is what is required by paragraph (c) of the Default Clause.

If we are free to do so, therefore, 1 would hold that the Appeal Board erred in
treating the notional substitute contract under paragraph (c) of the Default Clause as
one on terms C&F free out Mundra; that the correct substitute contract is a contract
on the terms as varied between the parties which | have identified; and that the case
should be remitted to the Appeal Board to determine the amount of loss applying
those principles.

The Question of Law

79.

80.

That brings me back to the question of law as framed. Under an appeal under s. 69
Arbitration Act 1996, the court can only remit an award to the tribunal for
reconsideration under s. 69(7)(c) “in the light of the court’s determination”. That is
a reference to the determination of the “question of law to be determined” in sub
section (4), that is to say the question of law for which leave to appeal has been
granted.

As Hamblen J observed in Cottonex Anstalt v Patriot Spinning Mills [2014] EWHC
236 (Comm) [2014] 1 Lloyd’s Rep 615, it is quite common for minor refinements
to the question of law to be made at the appeal stage in the light of fuller argument
and, on occasion, the court’s own views. Provided the substance of the question of
law remains the same, and the question to be determined remains within the spirit if
not the letter of the leave granted, there is no need for any formal permission to
amend: [20]-[22] following Eder J in Parbulk Il A/S v Heritage Maritime Ltd SA
(“The Mahakam ) [2011] EWHC 2917 (Comm) [2012] 1 Lloyd’s Rep 87 at [15].
The refinement he allowed in that case was to make clear that what was drafted as a
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question of law by reference to a notional contract term should be read as asking the
question by reference to the particular contract terms which the parties had entered
into.

In this case it is clear from Jacobs J’s reasons when granting leave that he had in
mind the particular features of this case, as found in the Award, which led to the
goods being in the place they were at the date of default, including that they had
been discharged, customs cleared and stored. The fact of their customs clearance
was relied on in the Buyers’ two skeleton arguments in support of the application
for permission. Arguments were addressed to Cockerill J, by both parties, by
reference to the particular circumstances of the case, with emphasis laid on the
economic effect of customs clearance on the value of the goods, and points on
“windfall”. Her grant of permission to appeal to this court was likewise premised
on the particular facts found by the Board as to circumstances after discharge.

In my view the question of law can properly be treated as being

“Where goods sold C&F free out are located at their discharge port on the date
of the buyer’s default, in the circumstances as found by the Appeal Board in the
Awards, is “the actual or estimated value of the goods, on the date of default”
under sub-clause (c) of the GAFTA Default Clause to be assessed by reference
to

A. the market value of goods at that discharge port (where they are located on
the date of default); or

B. the theoretical cost on the date of default of (i) buying those goods FOB at
the original port of shipment plus (ii) the market freight rate for transporting
the goods from that port to the discharge port free out?”

Such a refinement is within the spirit of the leave granted and would not affect the
assessment of Jacobs J or Cockerill J that the point was one of general public
importance.

Such a formulation permits this court to address the question on the basis of the
contracts as varied at the date of default. The reference to C&F free out contracts in
the opening words is merely to explain the nature of the contracts originally entered
into, which is necessary in order for the alternative B, which the Board adopted, to
make any sense. The question of law, however, is what is the proper measure of
loss for the contracts on the terms which existed at the date of default, in
accordance with the Appeal Board’s findings.

Conclusion

85.

86.

The answer to the question of law is that the value of the goods under paragraph (c)
of the Default Clause falls to be measured by reference to a notional sale of the
goods in bulk ex warehouse Mundra on 2 February 2018, on instalment payment
terms as per the Addenda, but with risk passing to the buyer at the date of contract.

| would therefore remit the Awards to the Appeal Board for reconsideration in the
light of that determination.
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Lord Justice Phillips :
87. | agree.
Lady Justice Asplin :

88. I also agree
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